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S.131

Introduced by Senator Cummings

Referred to Committee on Finance

Date: February 26, 2019

Subject: Insurance; innovation waivers; surplus lines; HIV-related tests;
securities; investor restitution

Statement of purpose of bill as introduced: This bill proposes to make various

amendments to Vermont’s insurance and securities laws.

An act relating to insurance and securities

It is hereby enacted by the General Assembly of the State of Vermont:

k %k k %k %k k

.S.A. § 15a is added to read:

§ 15a. INSU REGULATORY SANDBOX; INNOVATION

WAIVER

(a) Subiject to the limitations spe in subsection (d) of this section, the

Commissioner may grant a variance or waiver vation waiver or waiver)

with respect to the specific requirements of any insuranc regulation, or

bulletin, if a person subject to that law, regulation, or bulletin dem

the Commissioner’s satisfaction that:
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haW been achieved by other means;

(W the application of the law, regulation, or bulletin would either

prohibit or Wiscourage the introduction of new, innovative, or more efficient

insurance prod™Mis, services, or technologies; and

(3) the waivewill not substantially increase any risk to consumers.

(b) An innovation wilver shall be of a duration deemed appropriate by the

Commissioner. The ComnMksioner may place limits on the scope of any

wavier regarding the number of @@nsumers that may purchase the underlying

product or the amount of premium tfMt may be written in relation to the

underlying product.

(¢) The Commissioner’s decision to gran®r deny a waiver shall not be

subject to the contested-case provisions of the Vemont Administrative

Procedures Act.

(d) Pursuant to the authority granted by this section, tM& Commissioner

may not grant a waiver with respect to any of the following:

(1) section 3304, 3366, or 6004(a)—(b) of this title or any oter

requirement as to the minimum amount of paid-in capital or surplus rosired

to be possessed or maintained by any person;

(2) chapter 107, 112, 129, or 131 of this title;
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mdatain its accreditation by the National Association of Insurance

Comnsioners unless said law or regulation permits variances or waivers;

(4) e application of any taxes or fees.

(e) A persOfwho receives a waiver under this section shall be required to

make a deposit of @ash or marketable securities with the State Treasurer in an

amount and subject to Sch conditions as the Commissioner determines

necessary for the protectioMof consumers.

(0D(1) If a waiver is grante(ursuant to this section, the Commissioner

shall provide public notice of the SMistence of the waiver, by providing the

following information:

(A) the specific statute, regulatio or bulletin to which the waiver

applies;

(B) the name of the person who applied M& and received the waiver;

and

(C) the duration of and any other limitations of tf waiver.

(2) The requirements of this subsection may be satisfieday publication

of a notice on the Department’s website.

(2) The Commissioner, by regulation, order, or bulletin, shall adop®

uniform procedures for the submission, granting, denying, monitoring, and

revocation of petitions for a waiver pursuant to this section. The procedures
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supmrvision of, and reporting by, each person granted a waiver under this

sectio d may permit the Commissioner to attach reasonable conditions or

limitations @ the conduct permitted pursuant to a waiver. The procedures

shall provide fOfsan expedited application process for a product, service, or

technology that is s#astantially similar to one for which a waiver has

previously been granted the Commissioner.

(h) The ability to grant Maiver under this section shall not be interpreted

to limit or otherwise affect the a®hority of the Commissioner to exercise

discretion to waive or enforce requirdents as permitted under any other

section of this title or any regulation or DWlletin adopted pursuant thereto.

(1) Biannually, beginning January 15, 2028 the Commissioner shall submit

a report to the General Assembly providing the {8lowing information:

(1) the total number of petitions for waivers thhave been received,

oranted, and denied by the Commissioner;

(2) for each waiver granted by the Commissioner, the iBormation

specified under subsection (f) of this section;

(3) a list of any regulations or bulletins that have been adopted

amended as a result of or in connection with a waiver granted under this

section;
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Sec. 2. 8 V.S.A. § 3304 is am3ded to read:

§ 3304. CAPITAL AND SURPLUR REQUIREMENTS

(a)(1) To qualify for authority to tr§gsact the business of insurance, a stock
insurer seeking such authorization shall po%&ess and thereafter maintain
unimpaired paid-in capital of not less than $2,880,000.00 and, when first so
authorized, shall possess and maintain free surplus¥af not less than
$3,000,000.00. Such

(2) The capital and surplus shall be in the form of c#gh or marketable

securities, a portion of which may be held on deposit with the %ate Treasurer,
such securities as designated by the insurer and approved by the
Commissioner, in an amount and subject to sueh conditions determinc®by the
Commissioner. Sueh The conditions shall include a requirement that any

interest or other earnings attributable to such cash or marketable securities
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stock insurers authofged to transact the business of insurance based upon the

type, volume, and naturcf insurance business transacted. The Commissioner
may reduce or waive the capfl and surplus amounts required by this section
pursuant to a plan of dissolution g the company approved by the
Commissioner.

(b) The express purpose of subsection of this section and the

Commissioner’s power to require the deposit OBgash or marketable securities

set forth therein is to protect the interests of VermoM&policyholders in the

event of the insolvency of the insurer. Except to the extat it would

contravene applicable provisions of 9A V.S.A. Article 9, thé¥tate of Vermont

shall be deemed to control the funds on deposit and to have a licHon the funds

for the benefit of the Vermont policyholders affected by the insolven®& The

lien so created shall be superior to any lien filed by a general creditor of e

1nsurer.
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Q A O a¥a A ended to read.

§ 3o6. ASSETS OF COMPANIES
M 1) Such A foreign or alien insurer authorized to do business in this

State sh¥l possess and thereafter maintain unimpaired paid-in capital or basic
surplus of n&kless than $2,000,000.00 and, when first so authorized, shall
possess and maifgain free surplus of not less than $3,000,000.00. Such

(2) The capit®and surplus shall be in the form of cash or marketable
securities, a portion of Wlich may be held on deposit with the State Treasurer,
such securities as designate@y the insurer and approved by the
Commissioner, in an amount an@subject to suech conditions determined by the
Commissioner. Suech The conditiorfshall include a requirement that any
interest or other earnings attributable to'guch cash or marketable securities
shall inure to the benefit of the insurer untifguch time as the Commissioner
determines that the deposit must be used for th&genefit of the policyholders of
the insurer or some other authorized public purposdfelating to the regulation
of the insurer.

(3) The Commissioner may prescribe additional cap®gl or surplus for all
insurers authorized to transact the business of insurance based ®gon the type,
volume, and nature of insurance business transacted. The Commis$oner may
reduce or waive the capital and surplus amounts required by this sectio
pursuant to a plan of dissolution for the company approved by the

Commissionetr.
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Co 1ssioner’s power to require the deposit of cash or marketable securities

set forftherein is to protect the interests of Vermont policyholders in the

event of th@nsolvency of the insurer. Except to the extent it would

contravene appMgable provisions of 9A V.S.A. Article 9, the State of Vermont

shall be deemed to @ntrol the funds on deposit and to have a lien on the funds

for the benefit of the Velmont policyholders affected by the insolvency. The

lien so created shall be supc®or to any lien filed by a general creditor of the

insurer.
* * * Domestic Surplus LineSfnsurer; Home State Surplus Lines
Premium TaX§gion * * *
Sec. 4. 8 V.S.A. § 5022 is amended to read:

§ 5022. DEFINITIONS

% sk ok
(b) As used in this chapter:
(1) “Admitted insurer” means an insurer possessing-a-c@itificate-o
authority licensed to transact business in this State issued-by-the Cfgnmissione

pursuant-to-section-3361-of this title. For purposes of this chapter, “adfgitted

insurer” shall not include a domestic surplus lines insurer.

k %k %k
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inCWporated, organized, or constituted within or under the laws of this State.

(M. “Domestic risk” means a subject of insurance which that is resident,
located, or '# be performed in this State.

(5) “DorMstic surplus lines insurer” means a domestic insurer with

which insurance coWgrage may be placed under this chapter.

A)(6) “To expo eans to place surplus lines insurance with a non-
admitted insurer.
5)(7) “Home state” mearg with respect to an insured:

(A)(1) the state in which argasured maintains its principal place of

business or, in the case of an individual, e individual’s principal residence; or

(i1) 1f 100 percent of the insuredsk is located outside the state
referred to in subdivision (A)(i) of this subsectiofthe state to which the
greatest percentage of the insured’s taxable premium%gr that insurance
contract is allocated.

(B) If more than one insured from an affiliated groufgare named
insureds on a single non-admitted insurance contract, the term “hdge state”
means the home state, as determined pursuant to subdivision (A) of th¥
subdivision (5)(7), of the member of the affiliated group that has the large

percentage of premium attributed to it under such insurance contract.
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“Surplus lines broker” means an individual licensed under this

chapter and"ghapter 131 of this title.

8)(10) “Smrplus lines insurance” means coverage not procurable from
admitted insurers.
es insurer’” means a non-admitted insurer with which

(1) “Surplus 1

insurance coverage may be pMged under this chapter.
Sec. 5. 8 V.S.A. § 5023a is addedWp read:

§ 5023a. DOMESTIC SURPLUS LINKS INSURER; AUTHORIZED

(a) Surplus lines insurance may be pro®ed from a domestic surplus lines

insurer if all of the following criteria are met:

(1) The board of directors of the insurer has #opted a resolution

seeking certification as a domestic surplus lines insurer #&d the Commissioner

has approved such certification.

(2) The insurer is already eligible to offer surplus lines inst

least one other state besides Vermont.

(3) The insurer meets the requirements of section 5026 of this title.

(4) All other requirements of this chapter are met.
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lin®k insurers. A domestic surplus lines insurer shall be deemed to be a non-

admitt8 insurer for purposes of chapter 138 of this title.

Sec. 6. 8 .A. § 5024 is amended to read:
§ 5024. CONMLTIONS FOR PLACEMENT OF INSURANCE

(a) Insurance c@gerage, except as described in section 5025 of this chapter,
shall not be placed withga nen-admitted surplus lines insurer unless the full
amount of insurance requifd is not reasonably procurable from admitted
insurers actually transacting th¥kkind and class of insurance in this State; and
the amount of insurance exported $gall be only the excess over the amount
procurable from admitted insurers actUflly transacting and insuring that kind

and class of insurance.

Sec. 7. 8 V.S.A. § 5026 is amended to read:
§ 5026. SOLVENT INSURERS REQUIRED

(a) Where Vermont is the home state of the insured, sulfglus lines brokers
shall not knowingly place or continue surplus lines insurance non-
admitted surplus lines insurers who are insolvent or unsound finan®ally, and in
no event shall any surplus lines broker place any insurance with a non-

admitted insurer unless such insurer:

% %k %k
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noMeadmitted surplus lines insurer may receive approval upon an affirmative
finding§gf acceptability by the Commissioner. The finding shall be based upon
such factor§gs quality of management, capital, and surplus of any parent
company, company underwriting profit and investment-income trends, market
availability, and cofM@any record and reputation within the industry. In no
event, however, shall t ommissioner make an affirmative finding of
acceptability when the surpMgg lines insurer’s capital and surplus is less than

$4,500,000.00.

Sec. 8. 8 V.S.A. § 5027 is amended to r&ad:

§ 5027. EVIDENCE OF THE INSURANCHEgCHANGES; PENALTY
(a) Where Vermont is the home state of the irfred, the surplus lines

broker, upon placing a domestic risk with a surplus [THgs insurer, either

domestic or foreign, shall promptly deliver to the insured®ae policy issued by

the surplus lines insurer, or if such policy is not then availabl&ga certificate,
cover note, or other confirmation of insurance, showing the descriggion and
location of the subject of the insurance, coverage, conditions and tern™gf the
insurance, the premium and rate charged and taxes collected from the insufigd,

and the name and address of the insured and surplus lines insurer. If the risk 18



10

11

12

13

14

15

16

17

18

19

20

21

BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE S.131
2019 Page 13 of 66

nafe and address and proportion of the entire risk assumed by each insurer.
* % %

Sec. 9. 8 .A. § 5028 is amended to read:
§ 5028. INFORMATION REQUIRED ON CONTRACT

Where Vermonts the home state of the insured, each surplus lines broker
through whom a surpl®glines insurance coverage is procured shall endorse on
the outside of the policy afgon any confirmation of the insurance, his or her
name, address and license nunger, and the name and address of the producer,
if any, through whom the businessgiginated. Where such coverage is placed
with an eligible surplus lines insurer tifge shall be stamped or written
conspicuously in no smaller than 10 point ®gldface type of a contrasting color
upon the first page of the policy and the confirffgation of insurance if any, “The
company issuing this policy has-net-beenlicensed B the State-of Vermeont is a

surplus lines insurer and the rates charged have not beSgapproved by the

Commissioner of Financial Regulation. Any default on th&part of the insurer
is not covered by the Vermont Insurance Guaranty Associatiornig
Sec. 10. 8 V.S.A. § 5029 is amended to read:

§ 5029. SURPLUS LINES INSURANCE VALID

(a) Insurance contracts procured as surplus lines insurance from nen-

admitted surplus lines insurers in accordance with this chapter shall be valid
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adMtted insurers.

(b) e insurance trade practices provisions of sections 4723 and 4724(1)—

(7) and (9)%&l1 8) of this title, and the cancellation provisions of sections 3879—

3883 (regardin®fire and casualty policies) and 4711-4715 (regarding

commercial risk poMgies) of this title shall apply to non-admitted insurers, both

domestic and foreign.

(¢) Other provisions of THs title not specifically applicable to surplus lines

insurers shall not apply.

Sec. 11. 8 V.S.A. § 5030 is amendc®@o read:

§ 5030. LIABILITY OF NON-ADMITRED SURPLUS LINES INSURER

FOR LOSSES AND UNEARNEDQREMIUMS
If a nen-admitted surplus lines insurer has asS§ned a surplus lines coverage

through the intervention of a licensed surplus lines bigker of this State, and if
the premium for that coverage has been received by that ®goker, then in all
questions thereafter arising under the coverage as between th@8nsurer and the
insured, the insurer shall be deemed to have received that premiuMgand the
insurer shall be liable to the insured for losses covered by such insuralge and
for any return premiums due on that insurance to the insured whether or

the broker is indebted to the insurer for such insurance or for any other cause.
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Q A_8 50358 is arnondod foood.

§ M35. SURPLUS LINES TAX

(a) W here Vermont is the home state of the insured, gross premiums
charged, |08 any return premiums, for surplus lines coverages placed with
non-admitted Splus lines insurers are subject to a premium receipts tax of
three percent, whi®shall be collected from the insured by the surplus lines
broker at the time of d&very of policy or other confirmation of insurance, in
addition to the full amoun®™gf the gross premium charged by the insurer for the
insurance. The tax on any por#@n of the premium unearned at termination of
insurance shall be returned to the plicyholder by the surplus lines broker.
Nothing contained in this section will fgeclude a surplus lines broker from

charging a fee to the purchaser of the contfet sufficient to recover the amount

of this tax. Where-the-insurance-covers-properiigs, risks-or-exposureslocated
follows:
Vermont; plus

A a a a a a NOTYHO a a
O O SAS, S,
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3
)
Q

Sec. 13. 8 V.SH § 5036 is amended to read:

§ 5036. DIRECT MYACEMENT OF INSURANCE

k %k %k

() Any insurance-with-a-non-admittokinsurer procured-through

egotiations-or-by-applicationin-whole-or-inart made-within-this State, where

this State is the home state of the insured, or for Which premium in whole or in

part is remitted directly or indirectly from within this¥tate, shall be deemed
insurance subject to subsection (a) of this section.

(d)(c) A tax at the rate of three percent of the gross amourfgof premium,
less any return premium, inrespeet-of riskslocated-in-this-State; SMgll be levied
upon an insured who procures insurance subject to subsection (a) of tiNg
section. Before March 1 of the year after the year in which the insurance Wgs

procured, continued, or renewed, the insured shall remit to the Commissioner
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ceMify and transmit to the Commissioner of Taxes the sums so collected.

e} The tax shall be collectible from the insured by civil action brought
by the Corfgissioner.
Sec. 14. 8 V.S®. § 5038 is amended to read:
§ 5038. ACTIONSAGAINST INSURER; SERVICE OF PROCESS

* % %

(b) Each non-admitted"urplus lines insurer assuming that assumes a

surplus lines coverage shall beSeemed thereby to have subjected itself to this

chapter.

* * * HIV-Relate@flests * * *

Sec. 15. 8 V.S.A. § 4724 is amended to read:
§ 4724. UNFAIR METHODS OF COMPETITIOMOR UNFAIR OR

DECEPTIVE ACTS OR PRACTICES DEFINED

The following are hereby defined as unfair methods of @mpetition or
unfair or deceptive acts or practices in the business of insuran
* % %

(C)(1) Inquiring or investigating, directly or indirectly as to a¥

applicant’s, an insured’s or a beneficiary’s sexual orientation, or gender

identity in an application for insurance coverage, or in an investigation
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coMmection with an application for such coverage, or using information about
gendefmarital status, medical history, occupation, residential living
arrangemcigs, beneficiaries, zip codes, or other territorial designations to
determine sextl orientation or gender identity;
% sk ok
(i11) MakiMg adverse underwriting decisions because medical
records or a report from affgnsurance support organization reveal that an
applicant or insured has demofgrated AIDS-~related HIV-related concerns by
seeking counseling from health caMgprofessionals;
*
(20) HIV-related tests. Failing to c8aply with the provisions of this
subdivision regarding HIV-related tests. “HIV¥elated test” means a test
approved by the United States Food and Drug Adifgnistration and-the

Commussioner, included in the current Centers for Dis@se Control and

Prevention recommended laboratory HIV testing algorithior serum or

plasma specimens, used to determine the existence of HIV ant®godies or

antigens in the blood;-urine;-or-oralmucosal-transudate (OMT).

k %k %k

(B)(1) No person shall request or require that an individual subm®&o

an HIV-related test unless he or she has first obtained the individual’s written
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gramted, the individual shall be informed, by means of a printed information
statentat which that shall have been read aloud to the individual by any agent
of the instgr at the time of application or later and then given to the individual
for review an(fgetention, of the following:

(I)@n explanation of the test or tests to be given, including: the
tests’ relationship to ARDS, the insurer’s purpose in seeking the test, potential
uses and disclosures of th&gesults, limitations on the accuracy of and the
meaning of the test’s results, (e importance of seeking counseling about the
individual’s test results after thoscfgesults are received, and the availability of
information from and the telephone nWgnbers of the Vermont Department of
Health AIDS-hetline and the Centers for Misease Control and Prevention; and

(IT) an explanation that the in(fidual is free to consult, at
personal expense, with a personal physician or cofselor or the State Vermont
Department of Health, or obtain an-anenymeus a conMential test at the
individual’s choice and personal expense, before decidindghether to consent
to testing and that such delay will not affect the status of any $gplication or
policy; and

(i1) In addition, before drawing blood er-obtaining-a-sample 8k the

wrine-or-OMT for the HIV related-test-or-tests, the person doing so shall give
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ingmation required by the provisions of this subdivision (B), and shall then

obtain®e individual’s written informed consent. fan OMT testis
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(CO)@® The fo for informed consent, information disclosure, and
test results disclosure used Mg HIV-related testing shall be filed with and

approved by the Commissioner Wgrsuant to section 3541 of this title;-and
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(D) HIV-related tests re@ired by insurers or insurance support

organizations must be processed in a Mboratory certified under the Clinical

Laboratory Improvement Act, 42 U.S.C. ®263a, or that meets the

requirements of the federal Health Care Finaring Administration under the

Clinical Laboratory Improvement Amendments.

(E) The test protocol shall be considered positive only if testing

results meet the most current Centers for Disease Contro/and Prevention

recommended laboratory HIV testing algorithm or more relidle confirmatory

test or test protocol that has been approved by the United States Mhod and

Drug Administration.

(F) If the HIV-1/2 antibody differentiation test result is

indeterminate, the insurer may delay action on the application, but no changd
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he®k by the individual may be based upon such indeterminacy. If the HIV-1

NAT t&t result is negative, a new application for coverage shall not be denied

by the inster. If the HIV-1 NAT test is invalid, the full testing algorithm shall

be repeated. N application for coverage may be denied based on an

indeterminate or iMalid result. Any underwriting decision granting a

substandard classificat or exclusion based on the individual’s prior HIV-

related test results shall beMeversed, and the company performing any previous

HIV-related testing that had fOWvarded to a medical information bureau reports

based upon the individual’s prior MkV-related test results shall request the

medical information bureau to removésny abnormal codes listed due to such

prior test results.

(G)(1) Upon the written request of arfndividual for a retest, an
insurer shall retest, at the insurer’s expense, any irfividual who was denied
insurance, or offered insurance on any other than a stafgard basis, because of

the positive results of an HIV-related test:

k %k %k

(IT) in any event, upon the-approva

updates to the Centers for Disease Control and Prevention recommended

laboratory HIV testing algorithm for serum or plasma specimens.
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2019

Secl6. 18 V.S.A. § 501b is amended to read:

§ 501b. N ERTIFICATION OF LABORATORIES

* % %
(d) LaboratO% certification and approval Annual fee shall be:
Drug laboralgy approval $500.00
Drug laboratory%ternate approval $300.00
Drug laboratory appMaval renewal $300.00
HIV laboratory approva $300.00
HIV laboratory alternate app¥gval $100.00
HIV laboratory approval renewa $100.00
HIV laboratory (insurance)-approval $500.00
s bhoratory ce)-alternate-app $300.00
s bhoratory ce)-appro ene $300.00

* % %

* % * Victim Restitution Fund * * *
Sec. 17. 9 V.S.A. § 5616 is added to read:

§ 5616. VERMONT VICTIM RESTITUTION FUND

(a) Purpose. The purpose of this section is to provide restitution assis

to victims of securities violations who:

RCC
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or Bkere awarded restitution in the final order in a legal action initiated by the

Comnisioner;

(2) Mave not received the full amount of restitution ordered before the

application forestitution assistance is due; and

(3) demonst®ate to the Commissioner’s satisfaction that there is no

reasonable likelihood Mt they will receive the full amount of restitution in the

future.

(b) Definitions. As used in th¥&section,

(1) “Claimant” means a per3n who files an application for restitution

assistance under this section on behalt"®#f a victim. The claimant and the

victim may be the same but do not have toWae the same. The term includes the

named party in a restitution award in a final or@gr, the executor of a named

party in a restitution award in a final order, and th&&eirs and assigns of a

named party in a restitution award in a final order.

(2) “Final order” means a final order issued by the M mmissioner or a

final order in a legal action initiated by the Commissioner.

(3) “Fund” means the Victim Restitution Special Fund creal®l by this

section.

(4) “Securities violation” means a violation of this chapter and any

related administrative rules.
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“Vulnerable person” means:

a person who meets the definition of vulnerable person under

33 V.S.A. § 698 (14); or

(B) ape who is at least 60 years of age.

(c) Eligibility.

(1) A natural persorwho was a resident of Vermont at the time of the

alleged fraud is eligible for reSWtution assistance.

(2) The Commissioner may"ot award securities restitution assistance

under this section:

(A) to more than one claimant p&&victim;

(B) unless the person ordered to pay stitution has not paid the full

amount of restitution owed to the victim before th®@pplication for restitution

assistance from the fund is due;

(C) if there was no award of restitution in the fin%k order; or

(D) to a claimant who has not exhausted his or her afeal rights.

(d) Denial of Assistance. The Commissioner may not award ré

assistance if the victim:

(1) sustained the monetary injury as a result of:

(A) participating or assisting in the securities violation; or
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(2) profited or would have profited from the securities violation; or

(W is related to the person who committed the securities violation.

(e) Appwkeation for Restitution Assistance and Maximum Amount of

Restitution AssMigance Award.

(1) The ComMaissioner may adopt procedures and forms for application

for restitution assistancofnder this section.

(2) An application m® be received by the Department within two years

after the deadline for payment oMgestitution established in the final order.

(3) Except as provided in sub®vision (4) of this subsection, the

maximum award from the fund for each"@aimant shall be the lesser of

$25.,000.00 or 25 percent of the amount of uaid restitution awarded in a final

order.

(4) If the claimant is a vulnerable person, the ifaximum award from the

fund shall be the lesser of $50,000.00 or 50 percent of thommount of unpaid

restitution awarded in the final order

(f) Victim Restitution Fund. The Victim Restitution Special Fad

pursuant to 32 V.S.A. chapter 7, subchapter 5, is created to provide fulds for

the purposes specified in this section. All monies received by the State b

reason of grant or donation for use in providing uncompensated victims
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caMied on the fund shall be retained in the Fund.

(2) Whward Not Subject to Execution, Attachment, or Garnishment. An

award mad@by the Commissioner under this section is not subject to

execution, atta®lnent, garnishment, or other process.

(h) State’s LiabMity for Award. The Commissioner shall have the

discretion to suspend apMications and awards based on the solvency of the

fund. The State shall not bekiable for any determination made under this

section.

(1) Subrogation of Rights of Stat@

(1) The State is subrogated to the Mehts of the person awarded

restitution under this chapter to the extent of"e award.

(2) The subrogation rights are against the flrson who committed the

securities violation or a person liable for the pecuniariloss.

(i) Rulemaking Authority. The Commissioner may adipt rules to

implement this section.

* * * New England Equity Crowdfunding * * *
Sec. 18. 9 V.S.A. § 5305 is amended to read:

§ 5305. SECURITIES REGISTRATION FILINGS

k %k %k
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0. A person filing a registration statement in connection with the New

England dfunding Initiative shall be exempt from the filing fee

requirement. OP¥g-end investment companies shall pay a registration fee and

an annual renewal fee Mg each portfolio as long as the registration of those

securities remains in effect. registration statement is withdrawn before the
effective date or a preeffective stopWder is issued under section 5306 of this
title, the Commissioner shall retain the

k sk sk

Sec. 19. REPEAL

& V.S.A. chapter 138A (Surplus Lines Insurance Multi-s Compliance

Compact) is repealed.

Sec. 20. EFFECTIVE DATE

This act shall take effect on July 1, 2019.

S.A. § 15a is added to read:

¢ I5a. INS REGULATORY SANDBOX; INNOVATION

WAIVER,

(a) Subject to the limitati
Commissioner may grant a varian
with respect to the specific requirements
bulletin if a person subject to that law, regulati
the Commissioner s satisfaction that:

ecified in subsection (g) of this section, the
aiver (innovation waiver or waiver)
insurance law, regulation, or
bulletin demonstrates to

(1) the application of the law, regulation, or bulletin w rohibit the
introduction of a new, innovative, or more efficient insurance p or
service that the applicant intends to offer during the period for whic
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(2) the public policy goals of the law, regulation, or bulletin will be or
haV@been achieved by other means;

M he waiver will not substantially or unreasonably increase any risk to
consumonk: and

(4) Mg waiver is in the public interest.

(b) An aMication for an innovation waiver shall include the following
information:

(1) the iden®& of the person applying for the waiver;

(2) a descripti® of the product or service to be offered if the waiver is
granted, including hovi®he product or service functions and the manner and
terms on which it will be ®&fered;

(3) an explanation oMhe potential benefits to consumers of the product
or service,

(4) an explanation of th@&potential risks to consumers posed by the
product or service and how the apM&cant proposes to mitigate such risks;

(5) an identification of the¥&atutory or regulatory provision that
prohibits the introduction, sale, or offer®e of the product or service, and

(6) any additional information requed by the Commissioner:

(c)(1) An innovation waiver shall be grdMed for an initial period of up to
12 months, as deemed appropriate by the ComMgssioner:

(2) Prior to the end of the initial waiver p®&od, the Commissioner may
grant a one-time extension for up to an additiona® 2 months. An extension
request shall be made to the Commissioner at least 38&days prior to the end of
the initial waiver period and shall include the lencth & the extension period
requested and specific reasons why the extension W& necessary. The
Commissioner shall grant or deny an extension request b®&&re the end of the
initial waiver period.

(d) An innovation waiver shall include any terms, cO&ditions, and
limitations deemed appropriate by the Commissioner, including Wnits on the
amount of premium that may be written in relation to the underlyincSwoduct or
service and the number of consumers that may purchase or uMize the
underlying product or service; provided that in no event shall a pro¥kct or
service subject to an innovation waiver be purchased or utilized by morcan
10,000 Vermont consumers.

(e) A product or service offered pursuant to an innovation waiver sha
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i

1) the name and contact information of the person providing the
prodi& or service,

Muthat the product or service is authorized pursuant to an innovation
waiver for temporary period of time and may be discontinued at the end of
the waiver p%&iod, the date of which shall be specified;

(3) cont®t information for the Department, including how a consumer
may file a compMnt with the Department regarding the product or service;
and

(4) any additio! disclosures required by the Commissioner.

() The Commission®&’s decision to grant or deny a waiver or extension
shall not be subject tMgthe contested-case provisions of the Vermont
Administrative Procedures A

(¢)(1) Pursuant to the aut/&ity granted by this section, the Commissioner
may not grant a waiver with resp%&t to any of the following:

(A) Any law, regulation®bulletin, or other provision that is not
subject to the Commissioner s jurisdi®on under Title 8,

(B) section 3304, 3366, or D4 (a)—(b) of this title or any other
requirement as to the minimum amount oM@aid-in capital or surplus required
to be possessed or maintained by any perso

(C) chapter 107 (concerning health Msurance), 112 (concerning the
Vermont Life and Health Insurance Guar® Association Act), 117
(concerning workers’ compensation insurance), 9 (concerning insurance
trade practices), or 131 (concerning licensing requiManents), and chapter 154
(concerning long-term care insurance) of this title¥gr any reculations or
bulletins directly relating thereto,

(D) section 4211 (concerning volunteer drivers) oMhis title;

(E) any law, regulation, or bulletin required for ti@Department to
maintain its accreditation by the National Association W& Insurance
Commissioners unless said law or regulation permits variances orvaivers;

(F) the application of any taxes or fees,; and

(G) any other law or reculation deemed inelicible W& the
Commissioner:

(2) The authority granted to the Commissioner under this section shall
be construed to allow the Commissioner to grant or extend a waiver thd
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) A person who receives a waiver under this section shall be required to
maMa deposit of cash or marketable securities with the State Treasurer in an
amou¥k subject to such conditions and for such purposes as the Commissioner
determMes necessary for the protection of consumers.

(i)(1) Mt least 30 days prior to granting an innovation waiver, the
Commission®& shall provide public notice of the draft waiver by publishing the
following infoRgation.

(A) th®&specific statute, regulation, or bulletin to which the draft
waiver applies,

(B) the pr&&osed terms, conditions, and limitations of the draft
waiver,

(C) the proposec®uration of the draft waiver,; and

(D) any additiof! information deemed appropriate by the
Commissioner:

(2) The notice requirem® of this subsection may be satisfied by
publication on the Department s weRkite.

G)(1) If a waiver is granted pur¥ant to this section, the Commissioner
shall provide public notice of the exis¥nce of the waiver by providing the
following information.

(A) the specific statute, reculatioror bulletin to which the waiver
applies;

(B) the name of the person who applied W and received the waiver;

(C) the duration of and any other terms, c8&ditions, or limitations of
the waiver; and

(D) any additional information deemed wppropriate by the
Commissioner:

(2) The notice requirement of this subsection maWbe satisfied by
publication on the Department s website.

(k) The Commissioner, by reculation, shall adopt uniform pM&edures for
the submission, granting, denying, monitoring, and revocation of p&&tions for
a waiver pursuant to this section. The procedures shall set forth reqiMgements
for the ongoing monitoring, examination, and supervision of, and repor™&o by,

each person granted a waiver under this section and shall permiMathe
Commissioner to attach reasonable conditions or limitations on the cond®
permitted pursuant to a waiver. The procedures shall provide for an expeditc®
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1% which a waiver has previously been granted by the Commissioner. The
prOWedures shall include an opportunity for public comment on draft waivers
undeMgonsideration by the Commissioner:

(1) ®on expiration of an innovation waiver, the person who obtained the
waiver sIMMl cease all activities that were permitted only by the waiver and
comply wit/ll cenerally applicable laws and regulations.

(m) The aDRty to grant a waiver under this section shall not be interpreted
to limit or oth®wise affect the authority of the Commissioner to exercise
discretion to waiM or enforce requirements as permitted under any other
section of this title Oany regulation or bulletin adopted pursuant thereto.

(n)(1) Biannually, M&einning on January 15, 2020, the Commissioner shall
submit a report to the GReral Assembly providing the following information:

(A) the total num& of petitions for waivers that have been received,
granted, and denied by the CBgmissioner;

(B) for each waiver Xnted by the Commissioner, the information
specified under subsection (f) of t/M& section;

(C) a list of any regulatioMaor bulletins that have been adopted or
amended as a result of or in conneCWon with a waiver granted under this
section,

(D) with respect to each statui%to which a waiver applies, the
Commissioner’s recommendation _as to ether such  statute should be
continued, eliminated, or amended in ordeM&to promote innovation and
establish a uniform regulatory system for all recuMed entities; and

(E) a list of any waivers that have lapso%&or been revoked and, if
revoked, a description of other regulatory or discipliMary actions, if any, that
resulted in, accompanied, or resulted from such revocati 8.

(2) In the report submitted to the General Assembly oR&or before January
15, 2020, the Commissioner shall include a recommendatior®en whether there
are any opportunities for the State to monetize its role in devel®&ine innovative
insurance products and services that are subsequently off%ed in other
jurisdictions. The Commissioner’s recommendation shall ensiM& that any

regulatory financial incentives under a monetization proposal Weuld not
conflict with the best interests of Vermont policyholders or the public&ood of
the State.

(o) No new waivers or extensions shall be granted after July 1, 2021.

(p) This section shall be repealed on July 1, 2023.
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A2 SV.SA § 3304 is amended to read:
s 35%. CAPITAL AND SURPLUS REQUIREMENTS

a) (M4 To qualify for authority to transact the business of insurance, a stock
insurer Mgking such authorization shall possess and thereafter maintain
unimpaired@gaid-in capital of not less than $2,000,000.00 and, when first so
authorized, Rgall possess and maintain free surplus of not less than
$3,000,000.00:

2) The caMial and surplus shall be in the form of cash or marketable
securities, a portiof@f which may be held on deposit with the State Treasurer,
such securities as Wesignated by the insurer and approved by the
Commissioner, in an aiMgunt and subject to such conditions determined by the
Commissioner. Such T/R conditions shall include a requirement that any
interest or other earnings Wributable to such cash or marketable securities
shall inure to the benefit of Wae insurer until such time as the Commissioner
determines that the deposit muSghbe used for the benefit of the policyholders of
the insurer or some other author®ed public purpose relating to the regulation
of the insurer.

(3) The Commissioner may pr@&cribe additional capital or surplus for
all stock insurers authorized to transac®ghe business of insurance based upon
the type, volume, and nature of ins®gance business transacted.  The
Commissioner may reduce or waive the cafgal and surplus amounts required
by this section pursuant to a plan of dissolut®Rg for the company approved by
the Commissioner.

(b) The express purpose of subsection (M of this section and the
Commissioner s power to require the deposit of casMor marketable securities
set forth therein is to protect the interests of Vermont Picyholders in the event
of the insolvency of the insurer. Except to the exterMait would contravene
applicable provisions of 94 V.S.A. Article 9, the State & Vermont shall be
deemed to control the funds on deposit and to have a lien M&the funds for the
benefit of the Vermont policyholders affected by the insolveM&. The lien so
created shall be superior to any lien filed by a general creditor Mthe insurer.

Sec. 3. 8 V.S.A. § 3366 is amended to read:
§ 3366. ASSETS OF COMPANIES

(a)(1) Sueh A foreign or alien insurer authorized to do business this
State shall possess and thereafter maintain unimpaired paid-in capital or Bgsic
surplus of not less than $2,000,000.00 and, when first so authorized, s/
possess and maintain free surplus of not less than $3,000,000.00. Such
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sqgurities, a portion of which may be held on deposit with the State Treasurer,
su securities as designated by the insurer and approved by the
ComMessioner, in an amount and subject to such conditions determined by the
CommMgioner. Such The conditions shall include a requirement that any
interest M other earnings attributable to such cash or marketable securities
shall inurd¥go the benefit of the insurer until such time as the Commissioner
determines (Mg the deposit must be used for the benefit of the policyholders of
the insurer or e other authorized public purpose relating to the regulation
of the insurer.

(3) The Cormgissioner may prescribe additional capital or surplus for
all insurers authorizX to transact the business of insurance based upon the
type, volume, and natuMgof insurance business transacted. The Commissioner
may reduce or waive theXgpital and surplus amounts required by this section
pursuant to a plan of ¥ssolution for the company approved by the
Commissioner.

(b) The express purpose®&f subsection (a) of this section and the
Commissioner s power to require¥&e deposit of cash or marketable securities
set forth therein is to protect the int®ests of Vermont policyholders in the event
of the insolvency of the insurer Wep! to the extent it would contravene
applicable provisions of 94 V.S.A. A e 9, the State of Vermont shall be
deemed to control the funds on deposit ai to have a lien on the funds for the
benefit of the Vermont policyholders affect®& by the insolvency. The lien so
created shall be superior to any lien filed by Mgeneral creditor of the insurer.

* ** Domestic Surplus Lines Insurer; HORge State Surplus Lines
Premium Taxation * *

Sec. 4. 8 V.S.A. § 5022 is amended to read:
§ 5022. DEFINITIONS

ok ok
(b) As used in this chapter:
(1) “Admitted insurer” means an insurer possessing—Mgeertificate—o
authority licensed to transact business in this State issued-by-the-Cognmissione

p%m%é@—seeﬂené&él—ef—éhz—s—ﬂ#@. For purposes of this chapter, %&admitted

insurer” shall not include a domestic surplus lines insurer.

% %k ok

(3) “Domestic insurer”’ means any insurer that has been charterea
incorporated, organized, or constituted within or under the laws of this State.
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ted, or to be performed in this State.

5)  “Domestic surplus lines insurer’ means a domestic insurer with
whic/Msurance coverage may be placed under this chapter:

“To export” means to place surplus lines insurance with a non-
admitted Rgurer.

6)7) ome state”” means, with respect to an insured:

(A4)(i) We state in which an insured maintains its principal place of
business or, in th&case of an individual, the individual’s principal residence;
or

(ii) if 10Mercent of the insured risk is located outside the state
referred to in subdivis (A)(i) of this subsection, the state to which the
greatest percentage of insured’s taxable premium for that insurance
contract is allocated.

(B) If more than oM insured from an affiliated group are named
insureds on a single non-admitl8g insurance contract, the term “home state”
means the home state, as deterMned pursuant to subdivision (A) of this
subdivision (3)(7), of the member he affiliated group that has the largest
percentage of premium attributed to it%gder such insurance contract.

6)(8) “NAIC” means the tional Association of Insurance
Commissioners.

4H(9) “Surplus lines broker” means individual licensed under this
chapter and chapter 131 of this title.

8)(10) “Surplus lines insurance” means c@&erage not procurable from
admitted insurers.

(11) “Surplus lines insurer” means a noMegdmitted insurer with
which insurance coverage may be placed under this cha

Sec. 5. 8 V.S.A. § 5023a is added to read:
§ 5023a. DOMESTIC SURPLUS LINES INSURER; AUTHONKED

(a) Surplus lines insurance may be procured from a domesti®gurplus lines
insurer if all of the following criteria are met:

(1) The board of directors of the insurer has adopted a olution
seeking certification as a domestic surplus lines insurer and the Comm¥sioner
has approved such certification.

(2) The insurer is already eligible to offer surplus lines insurance 7t
least one other state besides Vermont.
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(4) All other requirements of this chapter are met.

(M The requirements of 8 V.S.A. § 80 shall not apply to domestic surplus
lines Mgurers. A domestic surplus lines insurer shall be deemed to be a non-
admitteCMnsurer for purposes of chapter 138 of this title.

Sec. 6. 8§ MR A. § 5024 is amended to read:
$5024. COMQITIONS FOR PLACEMENT OF INSURANCE

(a) Insuranc®goverage, except as described in section 5025 of this chapter,
shall not be placR with a nen-admitted surplus lines insurer unless the full
amount of insuran® required is not reasonably procurable from admitted
insurers actually tranSting that kind and class of insurance in this State; and
the amount of insuran™exported shall be only the excess over the amount
procurable from admitted®gsurers actually transacting and insuring that kind
and class of insurance.

% %k ok

Sec. 7. 8 V.S.A. § 5026 is amend®K to read:
§5026. SOLVENT INSURERS REOWIRED

(a) Where Vermont is the home si®e of the insured, surplus lines brokers
shall not knowingly place or continu®surplus lines insurance with wnen-
admitted surplus lines insurers who are iMlvent or unsound financially, and
in no event shall any surplus lines brokerWace any insurance with a non-
admitted insurer unless such insurer:

% 3k ok

(b) Notwithstanding the capital and surplus req®rements of this section, a
non-admitted surplus lines insurer may receive appr®&al upon an affirmative
finding of acceptability by the Commissioner. The findMg shall be based upon
such factors as quality of management, capital, and s®glus of any parent
company, company underwriting profit and investment-inCqge trends, market
availability, and company record and reputation within thMgndustry. In no
event, however, shall the Commissioner make an affirmaRe finding of
acceptability when the surplus lines insurer’s capital and surpliRis less than
$4,500,000.00.

ok ok
Sec. 8. 8 V.S.A. § 5027 is amended to read:
$5027. EVIDENCE OF THE INSURANCE; CHANGES; PENALTY

(a) Where Vermont is the home state of the insured, the surplus lines broke
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Mkeign, shall promptly deliver to the insured the policy issued by the surplus
lin% insurer, or if such policy is not then available, a certificate, cover note, or
otheMgonfirmation of insurance, showing the description and location of the
subjec®f the insurance, coverage, conditions and term of the insurance, the
premiun™gnd rate charged and taxes collected from the insured, and the name
and addreXgof the insured and surplus lines insurer. If the risk is assumed by
more than oM insurer, the document or documents shall state the name and
address and pMgortion of the entire risk assumed by each insurer.

% %k ok

Sec. 9. 8 V.S.A. § SORS is amended to read:
$5028. INFORMATIOR REQUIRED ON CONTRACT

Where Vermont is the Mgme state of the insured, each surplus lines broker
through whom a surplus lin®insurance coverage is procured shall endorse on
the outside of the policy and g any confirmation of the insurance, his or her
name, address and license num®g: and the name and address of the producer,
if any, through whom the busines¥griginated. Where such coverage is placed
with an eligible surplus lines inRger there shall be stamped or written
conspicuously in no smaller than 10 PREnt boldface type of a contrasting color
upon the first page of the policy and thgonfirmation of insurance if any, “The
company issuing this policy hasnot-beenRcensed-by-the State-of Vermont is a
surplus lines insurer and the rates chargoghave not been approved by the
Commissioner of Financial Regulation. Any%fault on the part of the insurer
is not covered by the Vermont Insurance Guararfg Association.”

Sec. 10. 8 V.S.A. § 5029 is amended to read:
$5029. SURPLUS LINES INSURANCE VALID

(a) Insurance contracts procured as surplus linesWgnsurance from wnon-
admitted surplus lines insurers in accordance with this cMgpter shall be valid
and enforceable to the same extent as insurance contra@s procured from
admitted insurers.

(b) The insurance trade practices provisions of sections 4723 %&d 4724(1)—
(7) and (9)—(18) of this title, and the cancellation provisions of seC¥ons 3879—
3883 (recarding fire and casualty policies) and 4711-4715 coarding
commercial risk policies) of this title shall apply to surplus lines insur?& both
domestic and foreign.

(c) Other provisions of this title not specifically applicable to surplus [1Rg
insurers shall not apply.
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SW30. LIABILITY OF NON-ADMITTED SURPLUS LINES INSURER
FOR LOSSES AND UNEARNED PREMIUMS

If Manon-admitted surplus lines insurer has assumed a surplus lines
coveragMghrough the intervention of a licensed surplus lines broker of this
State, and® the premium for that coverage has been received by that broker,
then in all Buestions thereafter arising under the coverage as between the
insurer and t/M&insured, the insurer shall be deemed to have received that
premium and th®gnsurer shall be liable to the insured for losses covered by
such insurance afor any return premiums due on that insurance to the
insured whether or "8 the broker is indebted to the insurer for such insurance
or for any other cause.

Sec. 12. 8 V.S.A. § 5035 Myamended to read:
§ 5035. SURPLUS LINES

(a) Where Vermont is thMghome state of the insured, gross premiums
charged, less any return premiuMy, for surplus lines coverages placed with
non-admitted surplus lines insurer¥gre subject to a premium receipts tax of
three percent, which shall be collect8 from the insured by the surplus lines
broker at the time of delivery of polic other confirmation of insurance, in
addition to the full amount of the gross pReium charged by the insurer for the
insurance. The tax on any portion of the pRgmium unearned at termination of
insurance shall be returned to the policyvho®er by the surplus lines broker.
Nothing contained in this section will precluga surplus lines broker from
charging a fee to the purchaser of the contract supcient to recover the amount
of this tax. Where-the-insurance-covers-properties, Wsks.—or-exposures-located
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SW36. DIRECT PLACEMENT OF INSURANCE
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where this State W& the home state of the msured, or for whzch premium in
whole or in part is%emitted directly or indirectly from within this State, shall
be deemed insurance ®gbject to subsection (a) of this section.

td)(c) A tax at the Rge of three percent of the gross amount of premium,
less any return premium, espect-0 ocated-in-this-State: shall be levied
upon an insured who pro®es insurance subject to subsectzon (a) of this
section. Before March 1 of t/IR&year after the year in which the insurance was
procured, continued, or renewcBthe insured shall remit to the Commissioner
the amount of the tax. The CorMgissioner before June 1 of each year shall
certify and transmit to the Commiss®er of Taxes the sums so collected.

te)(d) The tax shall be collectible Wgom the insured by civil action brought
by the Commissioner.

Sec. 14. 8 V.S.A. § 5038 is amended to rea
§5038. ACTIONS AGAINST INSURER; SERCE OF PROCESS
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(b) Each non-admitted surplus lines insurerRgsswmming that assumes a
surplus lines coverage shall be deemed thereby to hiRg subjected itself to this
chapter.

% %k ok

* * * HIV-Related Tests * * *
Sec. 15. 8 V.S.A. § 4724 is amended to read:

§4724. UNFAIR METHODS OF COMPETITION OR UNFAIR O
DECEPTIVE ACTS OR PRACTICES DEFINED

The following are hereby defined as unfair methods of competition Mgunfair
or deceptive acts or practices in the business of insurance:

% %k ok

(7) Unfair discrimination, arbitrary underwriting action.
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(C)(i) Inquiring or investigating, directly or indirectly as to an
app®gant’s, an insured’s or a beneficiarys sexual orientation, or gender
identiMg in an application for insurance coverage, or in an investigation
conduct® by an insurver, reinsurer, or insurance support organization in
connectioMith an application for such coverage, or using information about
gender, md¥al status, medical history, occupation, residential living
arrangementseneficiaries, zip codes, or other territorial designations to
determine sexud®grientation or gender identity;

% %k ok

(iii) Mdng adverse underwriting decisions because medical
records or a report frORg an insurance support organization reveal that an
applicant or insured has Bgmonstrated ALDS-related HIV-related concerns by
seeking counseling from he’®gh care professionals;

% %k ok

(20)  HIV-related tests. FailMg to comply with the provisions of this
subdivision regarding HIV-relate®ests. “HIV-related test” means a test
approved by the United States FOd and Drug Administration and—the
Commissioner, included in the currd Centers for Disease Control and

Prevention recommended laboratory HRK testing algorithm for serum or
plasma specimens, used to determine th&&existence of HIV antibodies or
antigens in the blood—urine—or-oral-mucosal Rgnsudate {OM

k ok ok

(B)(i) No person shall request or require ®gat an individual submit to
an HIV-related test unless he or she has first obtain® the individual's written
informed consent to the test. Before written, informed ®gsent may be granted,
the individual shall be informed, by means of a printed Bgormation statement
which that shall have been read aloud to the individual Mg any agent of the
insurer at the time of application or later and then given to%e individual for
review and retention, of the following:

(1) an explanation of the test or tests to be given, iMgluding: the
tests’ relationship to AIDS, the insurer’s purpose in seeking the tesWgpotential
uses and disclosures of the results, limitations on the accuracy of%&nd the
meaning of the test’s results, the importance of seeking counseling ab%t the
individual's test results after those results are received, and the availabilRg of
information from and the telephone numbers of the Vermont Departmen
Health AIDS-hotline and the Centers for Disease Control and Prevention; ana
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My sonal expense, with a personal physician or counselor or the State Vermont
DXgrtment of Health, which shall remain confidential, or to obtain an
anorMgnous test at the individual’s choice and personal expense, before
decidiMg whether to consent to testing and that such delay will not affect the
status of%y application or policy, and

% %k ok

(i In addition, before drawing blood er-obtaininga-sample of the

ine-or-OMT 8 elated-test-or-tests, the person doing so shall give
the individual 13 be tested an informed consent form containing the
information require®gby the provisions of this subdivision (B), and shall then

obtam the mdzvzdu & written informed consent. If—an—OMT test—is
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(C)@) The forms foMgaformed consent, information disclosure, and
test results disclosure used for®lV-related testing shall be filed with and
approved by the Commissioner puMgant to section 3541 of this title;-and
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(D) HIV-related tests requiMd by insurers or insurance support
organizations must be processed in a |(M@ratory certified under the Clinical
Laboratory Improvement Act, 42 U.S.C. § X&3a, or that meets the requirements
of the federal Health Care Financing AMginistration under the Clinical
Laboratory Improvement Amendments.

(E) The test protocol shall be consid@&ed positive only if testing
results meet the most current Centers for DiseaX& Control and Prevention
recommended laboratory HIV testing algorithm or ni%&e reliable confirmatory
test or test protocol that has been approved by the DMted States Food and
Drug Administration.

(F) If the HIV-1/2 antibody differentiation test result is
indeterminate, the insurer may delay action on the applicatioMebut no change
in preexisting coverage, benefits or rates under any separate poR&y or policies
held by the individual may be based upon such indeterminacy. the HIV-1
NAT test result is negative, a new application for coverage shall no¥e denied
by the insurer. If the HIV-1 NAT test is invalid, the full testing algori shall
be repeated. No application for coverage may be denied basea an
indeterminate or invalid result. Any underwriting decision grantilg a
substandard classification or exclusion based on the individual's prior H¥K-
related test results shall be reversed, and the company performing any previois
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Meorts based upon the individual's prior HIV-related test results shall request
thoMedical information bureau to remove any abnormal codes listed due to
such¥ior test results.

G)(i) Upon the written request of an individual for a retest, an
insurer sMell retest, at the insurer’s expense, any individual who was denied
insurance, & offered insurance on any other than a standard basis, because of
the positive r&lts of an HIV-related test:

% %k ok

(11) Q& any event, upon the-approval-by-the Commissioner-of-an
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updates to the CentcM& for Disease Control and Prevention recommended
laboratory HIV testing dM&orithm for serum or plasma specimens.

% %k ok

Sec. 16. 18 V.S.A. § 501D is Mgended to read:
§ 501b. CERTIFICATION OF "8$BORATORIES

kok ok
(d) Laboratory certification and aMgroval Annual fee shall be:
Drug laboratory approval $500.00
Drug laboratory alternate approva $300.00
Drug laboratory approval renewal $300.00
HIV laboratory approval $300.00
HIV laboratory alternate approval $100.00
HIV laboratory approval renewal $100.00
HIV laboratory-(insurance)-approval $300.00

HIV laboratory (insurance) alternate approval w000
HIV - laboratory {insurance) approval renevwal Sl 00
% %k ok
** * Victim Restitution Fund * * *
Sec. 17. 9 V.S.A. § 5616 is added to read:
9 5616. VERMONT VICTIM RESTITUTION FUND

(a) Purpose. The purpose of this section is to provide restitution assistaMge
to victims of securities violations who.
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ere awarded restitution in the final order in a legal action initiated by the

C issioner;

have not received the full amount of restitution ordered before the
applica¥n for restitution assistance is due; and

(3) WWemonstrate to the Commissioner’s satisfaction that there is no
reasonable lihood that they will receive the full amount of restitution in the

{uture.

(b) Definitions. used in this section,

(1) “Claima™&’ means a person who files an application for restitution
assistance under thi ction on behalf of a victim. The claimant and the
victim may be the sam t do not have to be the same. The term includes the

named party in a restitu award in a final order, the executor of a named
party in a restitution awar®in a final order, and the heirs and assigns of a
named party in a restitution rd in a final order:

(2) “Final order” means&final order issued by the Commissioner or a
final order in a legal action initiaid by the Commissioner.

(3) “Fund’” means the Victi estitution Special Fund created by this
section.

(4) “Securities violation” means & violation of this chapter and any
related administrative rules.

(5) “Victim” means a person who wilkawarded restitution in a final
order.

(6) ‘“Vulnerable person’” means:

(A) a person who meets the definition o Inerable person under
33 V.S.A. § 6902(14); or

(B) a person who is at least 60 years of age.
(c) Eligibility.
(1) A natural person who was a resident of Vermont at We time of the
alleged fraud is eligible for restitution assistance.

(2) The Commissioner may not award securities restitution Wsistance
under this section:

(A) to more than one claimant per victim,

(B) unless the person ordered to pay restitution has not paid the Tl
amount of restitution owed to the victim before the application for restitutio




BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE S.131
2019 Page 46 of 66

(C) if there was no award of restitution in the final order, or

(D) to a claimant who has not exhausted his or her appeal rights.

(d) Wenial of Assistance. The Commissioner may not award restitution
assistanCWf the victim:

(1) sM&ained the monetary injury as a result of-

(A) Dticipating or assisting in the securities violation; or

(B) attMpting to commit or committing the securities violation;

(2) profited oMaould have profited from the securities violation, or

(3) is related to B person who committed the securities violation.

(e) Application forWRestitution Assistance and Maximum Amount of
Restitution Assistance Awa

(1) The Commissioner Wy adopt procedures and forms for application
for restitution assistance under Ms section.

(2) An application must be Mgeived by the Department within two years
after the deadline for payment of resMution established in the final order.

(3) Except as provided in siMivision (4) of this subsection, the
maximum award from the fund for ed%& claimant shall be the lesser of
$25,000.00 or 25 percent of the amount & unpaid restitution awarded in a

final order

(4) If the claimant is a vulnerable person®&he maximum award from the
fund shall be the lesser of $50,000.00 or 50 perc@&t of the amount of unpaid
restitution awarded in the final order

(1) Victim Restitution Fund. The Victim Restitution®pecial Fund, pursuant
to 32 V.S.A. chapter 7, subchapter 5, is created to Mevide funds for the
purposes specified in this section. All monies received byhe State by reason
of erant or donation for use in providing uncompensated ¥ctims restitution
shall be deposited into the Victim Restitution Special Fund. [/Rrest earned on
the fund shall be retained in the Fund.

(¢) Award Not Subject to Execution, Attachment, or GarnisWgent. An
award made by the Commissioner under this section is not biect to
execution, attachment, garnishment, or other process.

(h) State’s Liability for Award. The Commissioner shall have the discr¥ion
to suspend applications and awards based on the solvency of the fund. T
State shall not be liable for any determination made under this section.
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(1) The State is subrogated to the rights of the person awarded

restMwtion under this chapter to the extent of the award.

The subrogation rights are against the person who committed the
securiticliolation or a person liable for the pecuniary loss.

(j) RMemaking Authority. The Commissioner may adopt rules to
implement th¥section.

* * New England Equity Crowdfunding * * *
Sec. 18. 9 V.S.A. 05 is amended to read:
$35305. SECURITI EGISTRATION FILINGS

% %k ok

(b) A person filing egistration statement shall pay a filing fee of
3600.00. A person filing a istration statement in connection with the New
England Crowdfunding Initi®&ive shall be exempt from the filing fee
requirement. Open-end investm®g companies shall pay a registration fee and
an annual renewal fee for each p&folio as long as the registration of those
securities remains in effect. If a regMgation statement is withdrawn before the
effective date or a preeffective stop or®r is issued under section 5306 of this
title, the Commissioner shall retain the

% %k ok

* %% Surplus Lines Insurance CoRgpact; Repeal * * *
Sec. 19. REPEAL

8 V.S.A. chapter 1384 (Surplus Lines Insuran® Multi-state Compliance
Compact) is repealed.

* * * Insurance Producers; Licensing Requirements®efinitions * * *
Sec. 20. 8 V.S.A. § 4791 is amended to read:
§4791. DEFINITIONS
As used in this chapter:

(3) “Adjuster” means any person who investigates claim or
negotiates settlement of claims arising under policies of insurance in boRglf of
insurers under such policies, or who advertises or solicits business m
insurers as an adjuster. Lawyers settling claims of clients shall not
considered an adjuster. A license as an adjuster shall not be required of a
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lic resident insurance producer of a domestic or duly licensed foreign
insurer 's authorized by such insurer to appraise losses under policies

(4) “Public ad] "’ means any person who investigates claims and or
negotiates settlement of cla ising under policies of insurance in behalf of
the insured under such policies advertises or solicits business as such
adjuster.  Lawyers settling claims ients shall not be deemed to be
insurance public adjusters.

ok ok
* * * Effective Date * * *
Sec. 21. EFFECTIVE DATE
This act shall take effect on July 1, 2019.
* ** Insurance Regulatory Sandbox, Sunset * * *
Sec. 1. 8 V.S.A. § 15a is added to read:

¢ 15a. INSURANCE REGULATORY SANDBOX; INNOVATION
WAIVER; SUNSET

(a) Subject to the limitations specified in subsection () of this section, the
Commissioner may grant a variance or waiver (innovation waiver or waiver)
with respect to the specific requirements of any insurance law, regulation, or
bulletin if a person subject to that law, reculation, or bulletin demonstrates to
the Commissioner s satisfaction that:

(1) the application of the law, regulation, or bulletin would prohibit the
introduction of an innovative or more efficient insurance product or service
that the applicant intends to offer during the period for which the proposed
waiver is granted,

(2) the public policy goals of the law, regulation, or bulletin will be or
have been achieved by other means;

(3) the waiver will not substantially or unreasonably increase any risk to
consumers,; and

(4) the waiver is in the public interest.

(b) An application for an innovation waiver shall include the following

information.

(1) the identity of the person applying for the waiver;

(2) a description of the product or service to be offered if the waiver is
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granted, including how the product or service functions and the manner and
terms on which it will be offered;

(3) an explanation of the potential benefits to consumers of the product
or service,

(4) an explanation of the potential risks to consumers posed by the
product or service and how the applicant proposes to mitigate such risks;

(5) an identification of the statutory or regulatory provision that
prohibits the introduction, sale, or offering of the product or service; and

(6) any additional information required by the Commissioner:

(c)(1) An innovation waiver shall be granted for an initial period of up to
12 months, as deemed appropriate by the Commissioner.

(2) Prior to the end of the initial waiver period, the Commissioner may
grant a one-time extension for up to an additional 12 months. An extension
request shall be made to the Commissioner at least 30 days prior to the end of
the initial waiver period and shall include the length of the extension period
requested and specific reasons why the extension is necessary. The
Commissioner shall grant or deny an extension request before the end of the
initial waiver period.

(d) An innovation waiver shall include any terms, conditions, and
limitations deemed appropriate by the Commissioner, including limits on the
amount of premium that may be written in relation to the underlying product or
service and the number of consumers that may purchase or utilize the
underlying product or service; provided that in no event shall a product or
service subject to an innovation waiver be purchased or utilized by more than
10,000 Vermont consumers.

(e) A product or service offered pursuant to an innovation waiver shall
include the following written disclosures to consumers in clear and
conspicuous form:

(1) the name and contact information of the person providing the
product or service;

(2) that the product or service is authorized pursuant to an innovation
waiver for a temporary period of time and may be discontinued at the end of
the waiver period, the date of which shall be specified;

(3) contact information for the Department, including how a consumer
may file a complaint with the Department regarding the product or service;
and

(4) any additional disclosures required by the Commissioner.
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(f) The Commissioners decision to grant or deny a waiver or extension
shall not be subject to the contested-case provisions of the Vermont
Administrative Procedures Act.

(¢)(1) Pursuant to the authority granted by this section, the Commissioner
shall not grant a waiver with respect to any of the following:

(A) Any law, regulation, bulletin, or other provision that is not
subject to the Commissioner s jurisdiction under Title 8,

(B) section 3304, 3366, or 6004(a)—(b) of this title or any other
requirement as to the minimum amount of paid-in capital or surplus required
to be possessed or maintained by any person;

(C) chapter 107 (concerning health insurance), 112 (concerning the
Vermont Life and Health Insurance Guaranty Association Act), 117
(concerning workers’ compensation insurance), 129 (concerning insurance
trade practices), or 131 (concerning licensing requirements), and chapter 154
(concerning long-term care insurance) of this title or any reculations or
bulletins directly relating thereto;

(D) section 4211 (concerning volunteer drivers) of this title;

(E) any law, regulation, or bulletin required for the Department to
maintain its accreditation by the National Association of Insurance
Commissioners unless said law or regulation permits variances or waivers;

(F) the application of any taxes or fees,; and

(G) any other law or reculation deemed ineligible by the
Commissioner:

(2) The authority granted to the Commissioner under this section shall
not be construed to allow the Commissioner to grant or extend a waiver that
would abridge the recovery rights of Vermont policyholders.

(h) A person who receives a waiver under this section shall be required to
make a deposit of cash or marketable securities with the State Treasurer in an
amount subject to such conditions and for such purposes as the Commissioner
determines necessary for the protection of consumers.

(i)(1) At least 30 days prior to granting an innovation waiver, the
Commissioner shall provide public notice of the draft waiver by publishing the
following information.

(A) the specific statute, regulation, or bulletin to which the draft
waiver applies,
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(B) the proposed terms, conditions, and limitations of the draft
waiver,

(C) the proposed duration of the draft waiver; and

(D) any additional information deemed appropriate by the
Commissioner:

(2) The notice requirement of this subsection may be satisfied by
publication on the Department s website.

(G)(1) If a waiver is granted pursuant to this section, the Commissioner
shall provide public notice of the existence of the waiver by providing the
following information.

(A) the specific statute, reculation, or bulletin to which the waiver
applies;

(B) the name of the person who applied for and received the waiver;

(C) the duration of and any other terms, conditions, or limitations of
the waiver; and

(D) any additional information deemed appropriate by the
Commissioner:

(2) The notice requirement of this subsection may be satisfied by
publication on the Department s website.

(k) The Commissioner. by regulation, shall adopt uniform procedures for
the submission, granting, denying, monitoring, and revocation of petitions for
a waiver pursuant to this section. The procedures shall set forth requirements
for the ongoing monitoring, examination, and supervision of, and reporting by,

each person granted a waiver under this section and shall permit the
Commissioner to attach reasonable conditions or limitations on the conduct
permitted pursuant to a waiver. The procedures shall provide for an expedited
application process for a product or service that is substantially similar to one
for which a waiver has previously been granted by the Commissioner. The

procedures shall include an opportunity for public comment on draft waivers
under consideration by the Commissioner:

(1) Upon expiration of an innovation waiver, the person who obtained the
waiver shall cease all activities that were permitted only by the waiver and
comply with all generally applicable laws and regulations.

(m) The ability to grant a waiver under this section shall not be interpreted
to limit or otherwise affect the authority of the Commissioner to exercise
discretion to waive or enforce requirements as permitted under any other
section of this title or any regulation or bulletin adopted pursuant thereto.
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(n) Biannually, beginning on January 15, 2020, the Commissioner shall
submit a report to the General Assembly providing the following information.

(1) the total number of petitions for waivers that have been received,
granted, and denied by the Commissioner;

(2) for each waiver granted by the Commissioner, the information
specified under subsection (f) of this section;

(3) a list of any reculations or bulletins that have been adopted or
amended as a result of or in connection with a waiver granted under this
section,

(4) with respect to each statute to which a waiver applies, the
Commissioner’s _recommendation as to whether such statute should be
continued, eliminated, or amended in order to promote innovation and
establish a uniform regulatory system for all regulated entities,; and

(5) a list of any waivers that have lapsed or been revoked and, if
revoked, a description of other regulatory or disciplinary actions, if any, that
resulted in, accompanied, or resulted from such revocation.

(o) No new waivers or extensions shall be granted after July 1, 2021.
(p) This section shall be repealed on July 1, 2023.
* * % Capital and Surplus Requirements * * *
Sec. 2. [Deleted.]
Sec. 3. 8 V.S.A. § 3366 is amended to read:
§ 3366. ASSETS OF COMPANIES

(a)(1) Sueh A foreign or alien insurer authorized to do business in this
State shall possess and thereafter maintain unimpaired paid-in capital or basic
surplus of not less than $2,000,000.00 and, when first so authorized, shall
possess and maintain free surplus of not less than $3,000,000.00. Such

(2) The capital and surplus shall be in the form of cash or marketable
securities, a portion of which may be held on deposit with the State Treasurer,
such securities as designated by the insurer and approved by the
Commissioner, in an amount and subject to suech conditions determined by the
Commissioner. Sueh The conditions shall include a requirement that any
interest or other earnings attributable to such cash or marketable securities
shall inure to the benefit of the insurer until such time as the Commissioner
determines that the deposit must be used for the benefit of the policyholders of
the insurer or some other authorized public purpose relating to the regulation
of the insurer.
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(3) The Commissioner may prescribe additional capital or surplus for
all insurers authorized to transact the business of insurance based upon the
type, volume, and nature of insurance business transacted. The Commissioner
may reduce or waive the capital and surplus amounts required by this section
pursuant to a plan of dissolution for the company approved by the
Commissioner.

(b) The express purpose of subsection (a) of this section and the
Commissioner’s power to require the deposit of cash or marketable securities
set forth therein is to protect the interests of Vermont policyholders in the event
of the insolvency of the insurer. Except to the extent it would contravene
applicable provisions of 94 V.S.A. Article 9, the State of Vermont shall be
deemed to control the funds on deposit and to have a lien on the funds for the
benefit of the Vermont policyholders affected by the insolvency. The lien so
created shall be superior to any lien filed by a general creditor of the insurer.

* ** Domestic Surplus Lines Insurer; Home State Surplus Lines
Premium Taxation * * *
Sec. 4. 8 V.S.A. § 5022 is amended to read:
§ 5022. DEFINITIONS

(b) As used in this chapter:

(1) “Admitted insurer” means an insurer possessing—a—certificate—of
aunthority licensed to transact business in this State issued-by-the-Commissioner
mm%e—seeﬁemé&é#ef—t—hz—s—ﬂ#e For purposes of this chapter, “admitted

insurer” shall not include a domestic surplus lines insurer.

% 3k ok

(3) “Domestic insurer’ means any insurer that has been chartered by,
incorporated, organized, or constituted within or under the laws of this State.

(4) “Domestic risk” means a subject of insurance which that is resident,
located, or to be performed in this State.

(5) “Domestic surplus lines insurer” means a domestic insurer with
which insurance coverage may be placed under this chapter:

“)(6) “To export” means to place surplus lines insurance with a non-
admitted insurer.

6)(7) “Home state” means, with respect to an insured.

(A)(i) the state in which an insured maintains its principal place of
business or, in the case of an individual, the individual’s principal residence;
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or

(ii) if 100 percent of the insured risk is located outside the state
referred to in subdivision (A)(i) of this subsection, the state to which the
greatest percentage of the insureds taxable premium for that insurance
contract is allocated.

(B) If more than one insured from an affiliated group are named
insureds on a single non-admitted insurance contract, the term “home state”
means the home state, as determined pursuant to subdivision (A) of this
subdivision (3)(7), of the member of the affiliated group that has the largest
percentage of premium attributed to it under such insurance contract.

6)(8) “NAIC” means the National Association of Insurance
Commissioners.

4H(9) “Surplus lines broker” means an individual licensed under this
chapter and chapter 131 of this title.

8)(10) “Surplus lines insurance” means coverage not procurable from
admitted insurers.

(11) “Surplus lines insurer” means a non-admitted insurer with
which insurance coverage may be placed under this chapter.

Sec. 5. 8 V.S.A. § 5023a is added to read:
§ 5023a. DOMESTIC SURPLUS LINES INSURER; AUTHORIZED

(a) Surplus lines insurance may be procured from a domestic surplus lines
insurer if all of the following criteria are met:

(1) The board of directors of the insurer has adopted a resolution
seeking certification as a domestic surplus lines insurer and the Commissioner
has approved such certification.

(2) The insurer is already eligible to offer surplus lines insurance in at
least one other state besides Vermont.

(3) The insurer meets the requirements of section 5026 of this title.

(4) All other requirements of this chapter are met.

(b) The requirements of 8 V.S.A. § 80 shall not apply to domestic surplus
lines insurers. A domestic surplus lines insurer shall be deemed to be a non-
admitted insurer for purposes of chapter 138 of this title.
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Sec. 6. 8 V.S.A. § 5024 is amended to read:
$ 5024. CONDITIONS FOR PLACEMENT OF INSURANCE

(a) Insurance coverage, except as described in section 5025 of this chapter,
shall not be placed with a nen-admitted surplus lines insurer unless the full
amount of insurance required is not reasonably procurable from admitted
insurers actually transacting that kind and class of insurance in this State; and
the amount of insurance exported shall be only the excess over the amount
procurable from admitted insurers actually transacting and insuring that kind
and class of insurance.
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Sec. 7. 8 V.S.A. § 5026 is amended to read:
§5026. SOLVENT INSURERS REQUIRED

(a) Where Vermont is the home state of the insured, surplus lines brokers
shall not knowingly place or continue surplus lines insurance with nen-
admitted surplus lines insurers who are insolvent or unsound financially, and
in no event shall any surplus lines broker place any insurance with a non-
admitted insurer unless such insurer:
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(b) Notwithstanding the capital and surplus requirements of this section, a
non-admitted surplus lines insurer may receive approval upon an affirmative
finding of acceptability by the Commissioner. The finding shall be based upon
such factors as quality of management, capital, and surplus of any parent
company, company underwriting profit and investment-income trends, market
availability, and company record and reputation within the industry. In no
event, however, shall the Commissioner make an affirmative finding of

acceptability when the surplus lines insurer’s capital and surplus is less
than $4,500,000.00.

Sec. 8. [Deleted.]
Sec. 9. 8 V.S.A. § 5028 is amended to read:
$ 5028. INFORMATION REQUIRED ON CONTRACT

Where Vermont is the home state of the insured, each surplus lines broker
through whom a surplus lines insurance coverage is procured shall endorse on
the outside of the policy and on any confirmation of the insurance, his or her
name, address and license number, and the name and address of the producer,
if any, through whom the business originated. Where such coverage is placed
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with an eligible surplus lines insurer there shall be stamped or written
conspicuously in no smaller than 10 point boldface type of a contrasting color
upon the first page of the policy and the confirmation of insurance if any, “The
company issuing this policy hasneot-beenlicensed-by-the-State-of Vermont is a
surplus lines insurer and the rates charged have not been approved by the
Commissioner of Financial Regulation. Any default on the part of the insurer
is not covered by the Vermont Insurance Guaranty Association.”

Sec. 10. 8 V.S.A. § 5029 is amended to read:
$ 5029. SURPLUS LINES INSURANCE VALID

(a) Insurance contracts procured as surplus lines insurance from wnon-
admitted surplus lines insurers in accordance with this chapter shall be valid
and enforceable to the same extent as insurance contracts procured from
admitted insurers.

(b) The insurance trade practices provisions of sections 4723 and 4724(1)—
(7) and (9)—(18) of this title, and the cancellation provisions of sections 3879—
3883 (recarding fire and casualty policies) and 4711-4715 (recarding
commercial risk policies) of this title shall apply to surplus lines insurers, both
domestic and foreign.

(c) Other provisions of this title not specifically applicable to surplus lines
insurers shall not apply.

Sec. 11. 8 V.S.A. § 5030 is amended to read:

§5030. LIABILITY OF NON-ADMITTED SURPLUS LINES INSURER
FOR LOSSES AND UNEARNED PREMIUMS

If a non-admitted surplus lines insurer has assumed a surplus lines
coverage through the intervention of a licensed surplus lines broker of this
State, and if the premium for that coverage has been received by that broker,
then in all questions thereafter arising under the coverage as between the
insurer and the insured, the insurer shall be deemed to have received that
premium and the insurer shall be liable to the insured for losses covered by
such insurance and for any return premiums due on that insurance to the
insured whether or not the broker is indebted to the insurer for such insurance
or for any other cause.

Sec. 12. 8 V.S.A. § 5035 is amended to read:
§ 5035. SURPLUS LINES TAX

(a) Where Vermont is the home state of the insured, gross premiums
charged, less any return premiums, for surplus lines coverages placed with
non-admitted surplus lines insurers are subject to a premium receipts tax of
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three percent, which shall be collected from the insured by the surplus lines
broker at the time of delivery of policy or other confirmation of insurance, in
addition to the full amount of the gross premium charged by the insurer for the
insurance. The tax on any portion of the premium unearned at termination of
insurance shall be returned to the policyholder by the surplus lines broker.
Nothing contained in this section will preclude a surplus lines broker from
charging a fee to the purchaser of the contract suﬁ“ czent to recover the amount
of this tax.
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Sec. 13. 8 V.S.A. § 5036 is amended to read:
§ 5036. DIRECT PLACEMENT OF INSURANCE
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where thzs State is the home State of the msured or for whzch premium in

whole or in part is remitted directly or indirectly from within this State, shall
be deemed insurance subject to subsection (a) of this section.

td)(c) A tax at the rate of three percent of the gross amount of premium,
less any return premium, inrespect-of risks-tocated-in-this-State: shall be levied
upon an insured who procures insurance subject to subsection (a) of this
section. Before March 1 of the year after the year in which the insurance was
procured, continued, or renewed, the insured shall remit to the Commissioner
the amount of the tax. The Commissioner before June 1 of each year shall
certify and transmit to the Commissioner of Taxes the sums so collected.



BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE S.131
2019 Page 58 of 66

te)(d) The tax shall be collectible from the insured by civil action brought
by the Commissioner.

Sec. 14. 8 V.S.A. § 5038 is amended to read:
§ 5038. ACTIONS AGAINST INSURER; SERVICE OF PROCESS
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(b) Each non-admitted surplus lines insurer asswiming that assumes a
surplus lines coverage shall be deemed thereby to have subjected itself to this
chapter.
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* ** HIV-Related Tests * * *
Sec. 15. 8 V.S.A. § 4724 is amended to read:

§4724. UNFAIR METHODS OF COMPETITION OR UNFAIR OR
DECEPTIVE ACTS OR PRACTICES DEFINED

The following are hereby defined as unfair methods of competition or unfair
or deceptive acts or practices in the business of insurance:
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(7) Unfair discrimination, arbitrary underwriting action.
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(C)(i) Inquiring or investigating, directly or indirectly as to an
applicant’s, an insured’s or a beneficiarys sexual orientation, or gender
identity in an application for insurance coverage, or in an investigation
conducted by an insurer, reinsurer, or insurance support organization in
connection with an application for such coverage, or using information about
gender, marital status, medical history, occupation, residential living
arrangements, beneficiaries, zip codes, or other territorial designations to
determine sexual orientation or gender identity;
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(iii) Making adverse underwriting decisions because medical
records or a report from an insurance support organization reveal that an
applicant or insured has demonstrated ALDS-related HIV-related concerns by
seeking counseling from health care professionals;
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(20) HIV-related tests. Failing to comply with the provisions of this
subdivision regarding HIV-related tests. “HIV-related test” means a test
approved by the United States Food and Drug Administration and—the



BILL AS INTRODUCED AND PASSED BY SENATE AND HOUSE S.131
2019 Page 59 of 66

Commissioner, included in the current Centers for Disease Control and
Prevention recommended laboratory HIV testing algorithm for serum or
plasma specimens, used to determine the existence of HIV antibodies or

antigens in the blood—urine—or-oral mucosal transudate (OMT).
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(B)(i) No person shall request or require that an individual submit to
an HIV-related test unless he or she has first obtained the individuals written
informed consent to the test. Before written, informed consent may be granted,
the individual shall be informed, by means of a printed information statement
which that shall have been read aloud to the individual by any agent of the
insurer at the time of application or later and then given to the individual for
review and retention, of the following:

(I) an explanation of the test or tests to be given, including: the
tests’ relationship to AIDS, the insurer’s purpose in seeking the test, potential
uses and disclosures of the results, limitations on the accuracy of and the
meaning of the tests results, the importance of seeking counseling about the
individual's test results after those results are received, and the availability of
information from and the telephone numbers of the Vermont Department of
Health AIDS-hotline and the Centers for Disease Control and Prevention; and

(II) an explanation that the individual is free to consult, at
personal expense, with a personal physician or counselor or the State Vermont
Department of Health, which shall remain confidential, or to obtain an
anonymous test at the individual’s choice and personal expense, before
deciding whether to consent to testing and that such delay will not affect the
status of any application or policy, and
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(ii) In addition, before drawing blood er-obtaining-a-sample-of-the
urine-or-OMT for-the HIV -related-test-or-tests, the person doing so shall give

the individual to be tested an informed consent form containing the
information required by the provisions of this subdivision (B), and shall then

obtam the mdzvzdual s written informed consent. Mf—an—OMT test—is

(C)@) The forms for informed consent, information disclosure, and
test results disclosure used for HIV-related testing shall be filed with and
approved by the Commissioner pursuant to section 3541 of this title;-and
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(D) HIV-related tests required by insurers or insurance support

organizations must be processed in a laboratory certified under the Clinical
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Laboratory Improvement Act, 42 U.S.C. § 263a, or that meets the requirements
of the federal Health Care Financing Administration under the Clinical
Laboratory Improvement Amendments.

(E) The test protocol shall be considered positive only if testing
results meet the most current Centers for Disease Control and Prevention
recommended laboratory HIV testing algorithm or more reliable confirmatory
test or test protocol that has been approved by the United States Food and
Drug Administration.

(F) If the HIV-1/2 antibody differentiation test result is
indeterminate, the insurer may delay action on the application, but no change
in preexisting coverage, benefits, or rates under any separate policy or policies
held by the individual shall be based upon such indeterminacy. If the HIV-1
NAT test result is negative, a new application for coverage shall not be denied
by the insurer. If the HIV-1 NAT test is invalid, the full testing algorithm shall
be repeated. No application for coverage shall be denied based on an
indeterminate or invalid result. Any underwriting decision granting a
substandard classification or exclusion based on the individual's prior HIV-
related test results shall be reversed, and the company performing any previous
HIV-related testing that had forwarded to a medical information bureau
reports based upon the individual's prior HIV-related test results shall request
the medical information bureau to remove any abnormal codes listed due to
such prior test results.

(G)(i) Upon the written request of an individual for a retest, an
insurer shall retest, at the insurer’s expense, any individual who was denied
insurance, or offered insurance on any other than a standard basis, because of
the positive results of an HIV-related test:
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(H) in any event, upon the—a;oproa#&#by%he—@onmn—s&tonenof—an

updates to the Centers for Dzsease Control and Preventzon recommended

laboratory HIV testing algorithm for serum or plasma specimens.
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Sec. 16. 18 V.S.A. § 501b is amended to read:
§ 501b. CERTIFICATION OF LABORATORIES
ok ok
(d) Laboratory certification and approval Annual fee shall be:
Drug laboratory approval $500.00
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Drug laboratory alternate approval $300.00
Drug laboratory approval renewal $300.00
HE - aboratory-approval $300.00
HIV laboratory-alternate-approval $100-00
HIV laboratory-approval renewal $100.00
HIV laboratory-tinsurance)-approval $500-00

HIV laboratory-(insurance)-alternate-approval ~ $300-00
HIO laboratory-(insurance)-approvalrenewal —  $300-00

* % * Financial Services Education and Victim Restitution
Special Fund * * *

Sec. 17. REPEAL; FINANCIAL SERVICES EDUCATION AND TRAINING
SPECIAL FUND

9 V.S.A. §5601(e), establishing the Financial Services Education and
Training Special Fund, is repealed.

Sec. 17a. 9V.S.A. § 5616 is added to read:

9 5616. VERMONT FINANCIAL SERVICES EDUCATION AND VICTIM
RESTITUTION SPECIAL FUND

(a) Purpose. The purpose of this section is to provide:

(1) funds for the purposes specified in subsection 5601(d) of this title,

and

(2) restitution assistance to victims of securities violations who:

(A) were awarded restitution in a final order issued by the
Commissioner or were awarded restitution in the final order in a legal action
initiated by the Commissioner;

(B) have not received the full amount of restitution ordered before the
application for restitution assistance is due,; and

(C) demonstrate to the Commissioner s satisfaction that there is no
reasonable likelihood that they will receive the full amount of restitution in the

future.

(b) Definitions. As used in this section,

(1) “Claimant” means a person who files an application for restitution
assistance under this section on behalf of a victim. The claimant and the
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victim may be the same but do not have to be the same. The term includes the
named party in a restitution award in a final order, the executor of a named
party in a restitution award in a final order, and the heirs and assigns of a
named party in a restitution award in a final order:

(2) “Final order” means a final order issued by the Commissioner or a
final order in a legal action initiated by the Commissioner.

(3)  “Fund” means the Vermont Financial Services Education and
Victim Restitution Special Fund created by this section.

(4) “Securities violation” means a violation of this chapter and any
related administrative rules.

(5) “Victim” means a person who was awarded restitution in a final
order.

(6) ‘“Vulnerable person’” means:

(A) a person who meets the definition of vulnerable person under
33 V.S.A. § 6902(14); or

(B) a person who is at least 60 years of age.
(c) Eligibility.
(1) A natural person who was a resident of Vermont at the time of the
alleged fraud is eligible for restitution assistance.

(2) The Commissioner shall not award securities restitution assistance
under this section:

(A) to more than one claimant per victim,

(B) unless the person ordered to pay restitution has not paid the full
amount of restitution owed to the victim before the application for restitution
assistance from the fund is due;

(C) if there was no award of restitution in the final order; or

(D) to a claimant who has not exhausted his or her appeal rights.

(d) Denial of assistance. The Commissioner shall not award restitution
assistance if the victim:

(1) sustained the monetary injury as a result of-

(A) participating or assisting in the securities violation; or

(B) attempting to commit or committing the securities violation; or

(2) profited or would have profited from the securities violation.
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(e) Application for restitution assistance and maximum amount of
restitution assistance award.

(1) The Commissioner may adopt procedures and forms for application
for restitution assistance under this section.

(2) An application must be received by the Commissioner within two
years after the deadline for payment of restitution established in the final order:

(3) Except as provided in subdivision (4) of this subsection, the
maximum award from the Fund for each claimant shall be the lesser of
325,000.00 or 25 percent of the amount of unpaid restitution awarded in a

final order.

(4) If the claimant is a vulnerable person, the maximum award from the
Fund shall be the lesser of $50,000.00 or 50 percent of the amount of unpaid
restitution awarded in the final order.

(1) Vermont Financial Services Education and Victim Restitution Special
Fund. The Vermont Financial Services Education and Victim Restitution
Special Fund, pursuant to 32 V.S.A. chapter 7, subchapter 5, is created to
provide funds for the purposes specified in this section and in subsection
5601(d) of this title. All monies received by the State for use in financial
services education initiatives pursuant to subsection 5601(d) of this title or in
providing uncompensated victims restitution pursuant to this section shall be
deposited into the Fund. The Commissioner may direct a party to deposit a
sum not to exceed 15 percent of the total settlement amount into the Fund in
conjunction with settling a State securities law enforcement matter. Interest
earned on the Fund shall be retained in the Fund.

(¢) Award not subject to execution, attachment, or garnishment. An award
made by the Commissioner under this section is not subject to execution,
attachment, garnishment, or other process.

(h) State'’s liability for award. The Commissioner shall have the discretion
to suspend applications and awards based on the solvency of the Fund. The
State shall not be liable for any determination made under this section.

(i) Subrogation of rights of State.

(1) The State is subrogated to the rights of the person awarded
restitution under this chapter to the extent of the award.

(2) The subrogation rights are against the person who committed the
securities violation or a person liable for the pecuniary loss.

() Rulemaking authority. The Commissioner may adopt rules to implement
this section.
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* * % New England Equity Crowdfunding * * *
Sec. 18. 9 V.S.A. § 5305 is amended to read:
§ 5305. SECURITIES REGISTRATION FILINGS
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(b) A person filing a registration statement shall pay a filing fee of
3600.00. A person filing a registration statement in connection with the New
England Crowdfunding Initiative shall be exempt from the filing fee
requirement. Open-end investment companies shall pay a registration fee and
an annual renewal fee for each portfolio as long as the registration of those
securities remains in effect. If a registration statement is withdrawn before the
effective date or a preeffective stop order is issued under section 5306 of this
title, the Commissioner shall retain the fee.

ok ok
* %% Surplus Lines Insurance Compact; Repeal * * *

Sec. 19. REPEAL

8 V.S.A. chapter 1384 (Surplus Lines Insurance Multi-state Compliance
Compact) is repealed.

* ** Insurance Producers; Licensing Requirements; Definitions * * *
Sec. 20. 8 V.S.A. § 4791 is amended to read:

§4791. DEFINITIONS
As used in this chapter:
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(3) “Adjuster” means any person who investigates claims and or
negotiates settlement of claims arising under policies of insurance in behalf of
insurers under such policies, or who advertises or solicits business from
insurers as an adjuster. Lawyers settling claims of clients shall not be
considered an adjuster. A license as an adjuster shall not be required of an
official or employee of a domestic fire or casualty insurance company or of a
duly licensed resident insurance producer of a domestic or duly licensed
foreign insurer who is authorized by such insurer to appraise losses under
policies issued by such insurer.

(4) “Public adjuster” means any person who investigates claims and or
negotiates settlement of claims arising under policies of insurance in behalf of
the insured under such policies or who advertises or solicits business as such
adjuster.  Lawyers settling claims of clients shall not be deemed to be
insurance public adjusters.
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* * * Fair Credit Reporting; Definition of Credit Report * * *
Sec. 21. 9 V.S.A. § 2480a(3) is amended to read:

(3) “Credit report” a—consumer—report—as—defined-in 15 US.C.

any information by a credit reporting agency bearing on a consumer’s credit
worthiness, credit standing, credit capacity, character, general reputation,
personal characteristics, or mode of living, including an investigative credit
report. The term does not include:

(A) a report containing information solely as to transactions or
experiences between the consumer and the person making the report; or

(B) an authorization or approval of a specific extension of credit
directly or indirectly by the issuer of a credit card or similar device.

* % % Effective Date * * *
Sec. 22. EFFECTIVE DATE
This act shall take effect on July 1, 2019.




